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JUDGE GUSTAVUS A. WING-FIELD. 



Gustavus Adolphus Wingfield, member of the Constitutional 
Convention of 1850-51, representative from Bedford in the House of 
Delegates for the sessions of 1842, 1859 and 1860, President of the 
Special Court of Appeals, and for twenty -five years judge of a judicial 
circuit of Virginia, was born in Franklin county, October 24, 1808, 
and died at his home in Bedford county, Virginia, on the 18th of 
February, 1888. 

His early educational opportunities were limited to a few short 
winter sessions in the " old -field " schools of his neighborhood. 

When quite a youth, without money and with but few friends, he 
came to Liberty (now Bedford City, Va. ) and obtained employment 
in the County Court clerk's office. The record shows that on Decem- 
ber 25, 1826, " Gustavus A. Wingfield, with the approbation of James 
C. Steptoe, clerk of this court, qualified as his deputy, according to 
law." He continued in the employment of Mr. Steptoe, as deputy, 
until 1831. On the 17th of December, 1831, he married Miss Char- 
lotte Griffin, daughter of the late Dr. Samuel Griffin, of Eoanoke 
county, Va. These years of experience, with his close attention to 
official duties, made him thoroughly familiar with all the court pro- 
ceedings that came under his eye. 

Having chosen the law as his profession, and, being without the 
means to attend lectures, he took advantage of the position he held to 
acquire all the knowledge possible to qualify him for his life's work. 
He studied forms and procedure assiduously, and devoted his spare 
moments to reading such text books as he could command. In 1831 
he was admitted to the bar. While engaged in the practice of law 
he had many brilliant and able associates in the courts. James F. 
Johnson, Judge Burks, Calohill Minnis, Charles L. Mosby, Chiswell 
Dabney, William L. Goggin, John O. L. Goggin, Judge Francis T. 
Anderson, Samuel Garland, Judge Wm. Daniel and Prof. John B. 
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Minor were among the number; nor was Judge Wingfield inferior to 
any of these legal lights. 

He brought with him to the bar no legal training save such as he 
had gathered from his experience as deputy clerk, and from such 
reading and study as the intervals of his work allowed. But he 
possessed a marvelously retentive memory, intense application and 
unflagging industry. He was a close, searching student, with a crav- 
ing for knowledge, and a keen observer of men and affairs. Unaided 
and alone, he made himself master of his profession, and was soon 
recognized by bench and bar as a lawyer of extraordinary ability. 
As a practitioner, he was eminently successful. He was not an orator; 
on the contrary, he was slow and difficult of speech, but so thoroughly 
was he grounded in the principles of the law, and so intimate was his 
knowledge of practice and pleading, obtained by long experience in 
the clerk's office, that he was recognized as a most formidable opponent 
whenever and wherever he appeared. 

In 1842 he was elected to the lower branch of the Virginia legisla- 
ture, from Bedford. He was a member of the Constitutional Conven- 
tion of 1850-51, ana was again elected to the legislature in 1859 and 
1860. In all these trusts he served his constituents with ability and 
fidelity. In 1861 he was elected judge of the Circuit Court to succeed 
Judge Geo. H. Gilmer. He continued to discharge the duties of this 
office until removed by military authority, on the 20th of May, 1865. 
A vacancy existed in his circuit until February, 1866, when he was 
again commissioned to fill this vacancy, under the Alexandria Acts 
and Constitution. The manner in which he accepted this commission 
we shall presently see. He held the office until October, 1868, when 
he was succeeded by Judge M. L. Shumaker. Judge Shumaker's 
term expired in 1870, and Judge Wingfield was again elected and 
discharged the duties of his office continuously until his retirement on 
the 31st of December, 1886, having been upon the bench for a period 
extending over twenty-five years. 

Under the Act of February 28, 1872, a Special Court of Appeals 
was organized to aid the Supreme Court in dispatching the business 
accumulated by reason of the numerous questions to which the war 
had given rise. This court was composed of three circuit judges, 
appointed by the Supreme Court. Judges Wingfield, Wm. McLaughlin 
and W. S. Barton were selected for this court. It sat in Richmond, 
and began its session July 1, 1872, and continued until February, 
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1874. Judge Wingfield was chosen by his associates President of this 
special court — a mark of high distinction. 

He was endowed by nature with a robust constitution.. Through 
winters cold and summer's heat, he, with his life-long friend, Judge 
Burks, rode forty and fifty miles, to attend the courts of Franklin and 
Pittsylvania. His massive head, broad forehead, piercing steel gray 
eyes, and stalwart frame were strongly indicative of the powerful intel- 
lect within. In wig and gown he would have been a fine type of the 
robust, old-time English chancellor. He was bold, aggressive and 
utterly fearless; strong in his dislikes, firm in his attachments, but 
scrupulously just in his decisions. He was intensely Southern. He 
loved his native State with a devotion akin to filial affection. Her 
ancient Jaws and institutions, her name and her fame were very dear 
to him. It is not surprising, therefore, that a man of his intense 
nature should have been most pronounced in his political opinions. 
His contempt for the military governor and court was supreme. 
Nothing but his high sense of duty and love for his country could 
have prevailed on him to accept anything at their hands. 

When commissioned judge in 1866, he wrote with his own hand the 
following remarkable paper, which was duly admitted to record in his 
court February 27, 1866, and which stands as a lasting memorial of 
the fearless spirit of the man. The order is in these words: 

"Memo. — I was regularly elected and commissioned Judge of the Fourth 
Judicial Circuit in the year 1861, according to the Constitution and laws of the 
State of Virginia, and continued to discharge the duties of the office until the 
20th day of May, 1865, when I was suspended and prohibited from the further 
exercise of the office by a military force of the army of the U. S. (actually present 
in my circuit) acting under a proclamation of the President of the U. S. prohibit- 
ing the State officers from exercising the functions and authority of their offices. 
And the suspension has continued ever since, and the circuit has been without a 
judge or courts. Deeming it important that justice should be administered, and 
the peace and good order of society be preserved under any government that may 
be in operation for the time, and waiving the question whether the Alexandria 
Constitution, and the Acts of the present legislature and Governor under it, are 
binding upon the people of Virginia, I have accepted this commission, as it affords 
the means of discharging the duties of the office without molestation by the mili- 
tary authorities and arms of the U. S. now in the occupancy of this State, it being 
clear (I think) that I have the right to exercise the office under one or the other 
of said commissions. 

(Signed) G. A. Wingfield. 

Feby. 27, 1866." 

He would never accept as authority the decisions of the military 
court reported in 19 Gratt. 343-669, nor would he permit them to be 
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quoted by counsel practicing in his court. His fearless spirit and con- 
tempt for the military (then actually present in his circuit) is illustrated 
by the following well -authenticated incident. While holding court in 
the city of Lynchburg, a cause then pending was fixed for trial on the 
day following. Counsel arose and stated that he could not be ready for 
trial, because the Captain of the military (a material witness) then in 
charge of the Federal forces stationed in Lynchburg, could not possibly 
attend. The Captain in uniform was in the court-room at the time. 
The Judge looked at him fiercely for a moment: 

" You say, sir, you can't be here to-morrow ? ' ' questioned the Judge. 

"Impossible, your Honor," responded the Captain. 

' ' Sheriff/ ' thundered the Judge, "take that man to jail, and keep 
him until to-morrow morning! " 

But with all this feeling and apparent prejudice, he was never biased 
in his opinions, but just and absolutely impartial. His superior knowl- 
edge of human nature, his early and accurate training in the clerk's 
office, his love of common law pleading and procedure, and his thorough 
intimacy with common law principles, as well as the adjudicated cases 
of his own and other States, combined to make him, not only a pro- 
foundly learned, but a most useful judge. Mr. E. G. H. Kean, of 
the Lynchburg bar (a lawyer whose learning and ability is recognized 
wherever he is known), in writing of Judge Wingfield, says: 

"I practiced in some of the courts of Judge Wingfield' s circuit from the time 
he went upon the bench until he finally retired. 

" During all but a small part at the end of that period (when his efficiency 
was impaired by the infirmities of age) he was one of the best and most useful 
judges I have ever known. Firm, impartial, loving justice profoundly, deeply 
versed in the law generally, and in some departments a past master of untiring 
industry, he was in most respects a model nisi prius judge. 

"His early training under the old style of clerks, added to his industry as a 
student and practitioner, made him expert beyond any I have ever known in the 
forms of common law entries, and especially in the more difficult art of chancery 
orders. 

"Indefatigable in labor, he kept his dockets down; and as a chancellor was 
most skillful in unravelling and dealing successfully with the most complicated 
equity cases. I have believed and said for years that to his stern and unflinching 
administration of justice according to law during the Seventies and early Eighties 
by which the payment of debts was enforced, the counties of his circuit owed to 
him an immense obligation. While in many other parts of the State the incubus 
of old debts weighed like a millstone upon the community, in his circuit a general 
settlement had been enforced; and society was prepared to adapt itself, free from 
debt, to the post-bellum conditions." 

Judge William McLaughlin, who was his associate on the Special 
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Court of Appeals, and who became intimately acquainted with him, 
and was able to estimate his character and talents, says that " He was 
learned in all the branches of the profession. He was perfectly inde- 
pendent as a judge, and no one would' think of accusing him of bias 
or prejudice. I indulge in no exaggeration when I say he was one 
of the ablest and most useful judges that ever sat on the bench in 
Virginia. ' ' 

No better evidence of his right to be placed in the front rank of 
Virginia judges can be found than in the justly merited compliment 
paid him by the Supreme Court in Finney v. Bennett, 27 Gratt. 365 — 
a compliment, I venture to affirm, rarely accorded to any judge of an 
inferior court. The question decided in that case was conceded to be 
one of first impression in Virginia, that of the right of a general 
creditor without lien to maintain his suit in equity on behalf of him- 
self and other creditors against an insolvent bank. Judge Wingfield 
delivered a most learned, able and exhaustive opinion, which was filed 
with the record in the Appellate Court. The case was affirmed by a 
unanimous court composed of Judges Moncure, Christian, Anderson, 
Staples and Boulding, and the President, in delivering the opinion, 
said: 

"The learned judge of the court below, in an able opinion delivered by him, 
and made a part of the decrees rendered in the said chancery suit, maintained this 
view; and, as we entirely concur in that opinion, we adopt it as our own, which makes 
■it unnecessary for us to say much, if anything, in the case. 11 * 

The principles then and there decided have been the recognized law 
of the land from that day to the present. 

His technical knowledge of pleading was remarkable, and his skill 
as a draughtsman, the envy of his brethren. Judge Wm. Daniel, Jr. 
said, ' ' I never feel safe in a case when Wingfield opposes me, because 
of his accurate knowledge of procedure obtained through his experi- 
ence in the clerk's office/ ' 

His knowledge of forms was almost intuitive. He rarely consulted 
books of forms, indeed he had a kind of contempt for them. With 
the statute before him, aided by his common law knowledge, he was 
able to draft his own forms, and he rarely erred. 

On one occasion a new ' ' Formbook ' ' was found lying on his office 
table. His partner had just purchased it. The Judge looked at it 
for a moment. 

* Judge Wingfleld's opinion, as adopted by the Supreme Court, is published in full 
in Finney v. Bennett, 27 Gratt. on pp. 369-376. 
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1 ' William, ' ' said he, ' ' you are going to Franklin court to-morrow ; 
suppose when you get twenty miles from town somebody asks you to 
write his will; are you coming back to get your book of forms? " 
Whereupon he took the volume, and deliberately threw it behind the 
fire? 

But as skillfully drawn as were his forms, and as clear and yigorous 
as was his English when reduced to writing, his conversation and oral 
opinions abounded in language not found in the dictionaries. This 
was a fault, or rather a habit, contracted in early years from illiterate 
environment. If you entered his office you were asked to take a 
" cheer.' ' 

A belated colored witness was before the court to answer a rule for 
contempt. When asked why he was not present at 10 o'clock, when 
the case was called, the old darkey replied: 

"Boss, you see I cut my foot yesterday, and couldn't walk fast." 

To which the Judge rejoined: 

" You knowed your foot was cut; why didn't your start sooner ? " 

"Gentlemen, what's the pint before the Co'ot," was the question I 
once heard him put to two lawyers after they had argued their case 
pro and con some half an hour. 

The discipline of his court was above criticism. He dispatched 
business with almost lightning-like rapidity, and yet with absolute 
order and accuracy. The young attorney felt a kind of dread, it is 
true, in his presence, but it was a wholesome dread. His methods 
taught the younger, as well as the older, members of the bar, the im- 
portance of being ready at the calling of their cases. A young lawyer 
now practicing at the capital of this State brought his first suit in 
Judge Wingfield's court. The docket was called, and when the case 
of Smith v. Jones, to which there was no defence, was reached, Mr. S, 
was announced as counsel for plaintiff. 

" Whar is Mr. S.? " inquired the Judge. 

He was not in court. 

" Well," dryly remarked the Judge, " this is Mr. S.'s first case, and 
the young man is not here to attend to it. Continue it, Mr. Clerk." 

And notwithstanding there was no defence to the action, the court 
stubbornly refused to set aside the order of continuance. This salutary 
lesson, I am assured, was not lost upon Mr. S. 

His court was conducted on strictly business principles. When the 
sheriff made his proclamation, litigants, lawyers, jurors and witnesses 
hastened into the room. There was no lounging about the porches or 
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steps of the courthouse; no lazy lawyers waited in their offices for the 
call of the sheriff. When the Judge took his seat, every lawyer was 
in his place, and the utmost dignity and decorum prevailed. There 
w T as no swaggering about the bar; no whispering, no bandying of wit, 
rior crossing of legs over chairs and tables. Every man was alert, 
watchful. Every eye was upon the Judge. He was absolute master 
of the situation. The machinery of the law was in order. Every 
band was taut, awaiting only the great moving power to start it to 
work. In the conduct of a case before the jury, no levity was per- 
mitted. The rule of professional etiquette must be strictly observed. 
A war of words between opposing counsel was seldom indulged in. A 
quick, sharp turning of his chair, an impatient gesture, was sufficient 
to check it; and when he delivered his opinions, so great was the re- 
spect for his learning and ability, that no man questioned it. Even 
when counsel felt it their duty to risk an appeal, they did so with 
many misgivings. Like Phocian, the Grecian ruler, 

* A word or nod from a person so revered for his wisdom, was of more weight 
than the most elaborate speeches of other men." 

He listened with a proper degree of patience to arguments of young 
lawyers, so long as he perceived in them a modest, yet earnest, desire 
to discharge their duty to their clients. But the vain and arrogant, 
he quickly and firmly "sat upon.'' 

He gave all reasonable latitude to counsel in the argument of legal 
propositions, but he would brook no interruption when delivering his 
opinions. Illustrative of this, the writer recalls an incident, amusing, 
yet almost tragic in its consequences. On one occasion, an attorney 
who was not familiar with this trait of his character, argued his case 
at great length. The Judge heard him patiently. At the conclusion, 
the Judge, with open book and eyes fixed upon the statute, proceeded 
to deliver his opinion. It was soon apparent that the opinion was 
adverse to the position so earnestly contended for by counsel. The 
attorney grew restive, and finally jumping to his feet, proceeded to 
combat the court' s reasoning. In a moment the Judge' s brow darkened, 
his eyes flashed, and the book came down with a crash! 

" Go on, young man," thundered the irate Judge, " and when you 
get through, the court will deliver its opinion. ' ' 

The attorney dropped in his seat, the court delivered its opinion, 
and none were heard to question it. 

" Fraud and duplicity feared to raise their heads in his court."" He 
was absolutely * * without fear and without reproach. ' ' On the bench 
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' * he knew neither friend nor foe, buried all personal ties, lost sight of 
public opinion/ ' and upheld the majesty of the law. Whenever the 
rights of the widow or the orphan were attacked by heartless and 
greedy creditors, he trampled upon all forms, technicalities and prece- 
dents to get at the right, and dealt out even-handed justice. He was 
strictissimi juris. It mattered not that counsel insisted that the Appel- 
late Court had held so and so in Smith v. Jones. His reply was: 
* ' That is the law for Smith and Jones, and it rules that case, but not 
this court, in this case. ,, 

"An honest man and plain, he must 
Speak the truth." 

Judge Wingfield was a man of marked peculiarities, "known and 
read of all men," and like his friend, Mr. Tutor Yancey, late of the 
Lynchburg bar, he was utterly unconscious of them all ; but he was a 
keen observer of other men's eccentricities. On one occasion he re- 
marked in company that Mr. Yancey had many " peculu-r-ities. " 
This observation of the Judge was borne to Mr. Yancey's ears by 
some loquacious friend. Mr. Yancey fired up immediately, and re- 
torted with spirit: 

" I would like to know, sir, who's got more ' peculu-r-ities ' sir, than 
that man Mr. Wingfield, heh ! ' ' 

Whereupon his under jaw dropped, exposing a huge quid of tobacco, 
as he awaited the expectant answer. 

But vanity, conceit, affectation, were absolutely foreign to Judge 
Wingfield' s nature. He was what he appeared to the world — a man 
of simplest manners, with fixed opinions, sterling integrity, and a 
determined purpose to do the right. 

No man was freer from the influence of public opinion than Judge 
Wingfield. It had not a feather's weight with him. He moulded 
public opinion. If sometimes he seemed harsh and uncompromising, 
let it be remembered that his keen; unerring insight into human 
nature enabled him to detect hyprocisy under any cloak; and sham 
and deceit of every kind he cordially despised. 

At times the storms of adversity beat heavily upon him. 

"They that stand high have many blasts to shake them." 

But, with " dauntless breast," he braved them like the man he was. 
His sense of personal obligations, like his professional honor, was of the 
highest standard. Was it to surrender his hard-earned estate to pay 
the debts of those who had secured his name and betrayed his confi- 
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dence ? He would part with the bed he slept upon rather than seek 
refuge in the law's exemptions. 

Socially, he was not communicative. He was silent, meditative, 
reflective. He communed with himself. But on the bench his keen- 
est senses were alert, and his quick, penetrating mind caught the point 
of the controversy amid a web of almost hopeless entanglement. 
Intuitively he went to the root of the matter, rendering his opinions 
without delay, and often times without a moment's consideration, but 
with unerring precision. 

The drawing room and the social club had no charm for him. An 
indulgent and devoted husband and father, he found his sweetest solace 
in home associations. His tastes were rural. He loved his broad 
acres; he loved his strong oxen. The scent of new-mown hay was 
more precious to him than the perfume of Arabia; the full corn in 
the ear than the fruit of the Indies. 

When he laid aside his spotless ermine, and wrote the word ' 'Finis ' ' 
beneath his last judicial signature, he retired to his quiet country 
home beside the cool waters, under the shadow of the everlasting hills, 
and breathed his last. 

*' We shall not look upon his like again." 

Graham Claytor. 

Bedford City, Va. 
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THE "OPEN QUESTION. 



When the true title holder is in the actual possession of a part of 
his grant, but outside of the interlock, at the time of the entry of the 
colorable title holder, does the latter, by an actual possession of a small 
part of the interlock, gain a prescriptive title to his pedis positio only, 
or to all of the land within the interlock ? 

This is undoubtedly an open question in this State. 

It is true that Mr. Minor (2 Minor's Inst., 4th ed., page 582) and 
Mr. Hutchinson (Land Titles, sees. 417-422) hold that under such 
eircumstances the colorable title holder acquires title to the whole of 
the interlock. But Mr. Minor cites only Green v. Liter, 8 Cranch, 
229, in which the senior patentee was not in the actual possession of 
any part of his grant, and the same Virginia cases cited by Mr. 
Hutchinson. The Virginia cases are: Overton v. Davisson, 1 Gratt. 



